United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
APPENDIX 


BEG 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Docket No, 76-6014 


KEITH D. GAINES, 
Appellant, 


-against- 


MARTIN R. HOFFMAN, SECRETARY a 
OF THE ARMY and SUPERINTENDENT, ARIES COURT OFS 
UNITED STATES MILITARY ACADEMY, . FILED 
GENERAL SIDENY BERRY, 


Respondents. FEB 17 1976 


TS a 
SEconp cincY 
On Appeal from the United States District Cou —— 


for the Southern District of New York 


APPENDIX TO APPELANT'S BRIEF 


KUNSTLER KUNSTLER & HYMAN 
ATTORNEYS AT LAW 
bee N AVENUE 


YORK N Y 100!I7 


4 VV 


Attorneys for Appellant 


APPENDIX 


INDEA 


Opinion and Order of Cannella, USDJ... 

Report of Cadet Honor Committee...seseeeaes 
Commandant's Letter of May 14, 1975...s608. 
Affidavit, Major Daniel. We Shimek. iiss ees ks 


Memorandum, USCC Processing of Cadet 
Honer Cases 10 August 29S ise c be ok ena dene 


Cadet Honor Committee Procedures, 30 June 1973. 
Atiidaevill of Cader Anderoete (sia e cis hoe ceed awde 
Honor Committee Procedures, undated....sseaeee 
Regulations for the U.S. Military Academy 
PCCTELe 12 aa wig ook a0 wena wee a male 


Article VEG aula We Aces bid becs b. Getler auiee uel eavers @eaceln woe es 


USCC, Cadet Honor Code & System, 1973, excerpts. 
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Notice of Approval by Superintendent.... 


Notice of Approval by Secretary of tle Army..... 


iotion Of Keith D. Gaines, formerly a cadet 
a Ls) 


at Che United States Military Academy at West Point, *Forea 


a 


preliminary injunction restraining the defendants from oY 
ordering him to active duty in the United States Army pend- 
ing a trial on the merits of this action is hereby denied. 
The Court finds that plaintiff's claim that the disciplinary 
proceedings which resulted in his separation from the 
Academy were conducted in violation of the Academy's own 
rules and regulations, as well as in violation of his right 
to due process of law, has little likelihood of succeeding 


on the merits and failes to raise "sufficiently serious 
questions going to the merits to make them a fair ground for 


litigation...." Sonesta Int'l Hotels Corp, v. Wellington 
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(Od Bie) Vega). 


ing plain 


fied at Gaines' hearing before the Boar ; OELiloers 


investigating the incident that Gaines fold him he ha 
viously been excused from the class by the instructor, 
Captain Hausman, Gaines, on the other hand, testified 
before the Board of Officers that he never told Anderson 
that he had obtained Captain Hausman’s permission to miss 
class, but that he did tell Anderson that he intended to 
call the instructor for authorization to turn in an assign- 
ment due at the missed class, 

Cadet Anderson was apparently satisfied with 
Gaines! explanation until two days later (May 2, 1975), 
when, according to the testimony of Anderson, Captain Hausman 
and two other cadets present in the surveying class on May 2, 
Gaines told Captain Hausman that he had missed the May 30 


class because he had been on a "concrete field toiD. 


HOt) Live, 


tolerate 
he procedures followed 


in processing Gaines! case were substantially the same as 


those detailed by the Second Circuit in And rews v. Knowlton, 
B09, F..2da°898 (24 Cir. 1975), cert,dented, 440 08.0,W. 3205 
(Oct. 6, 1975), Gaines was processed under a newly revised 


set of Cadet Honor Committee Procedures, Under these 


procedures, promulated by the 1974-75 Cadet Honor Committee, 


a cadet is to report an alleged honor violation to his 


company Honor Representative, who, if he "feeis there is a 


pessible honor violation" is to consult with the Regimental 


Investigating Officer regarding the convening of a sub- 


committee, The subcommittee, composed of three voting 


members, is charged with investigating the allegations to 


the fullest extent and resolving factual disputes. If the 
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to cl 

ldinber of the Honor Committee to 
in the proceedings to follow. The advisor is given 
complete access to the report of the subcommittee and is 
to aid the cadet in any investigation he wishes to conduct 
prior to appearing before the full committee, 
comprised of 12 members of the Honor Committee, The cadet 
is given an initial opportunity to present his side of the 
case and is then questioned by the members of the committee. 


Next, the committee hears from all witnesses and concludes 


its hearing by permitting the cadet to make a final state- 


ment. There is no provision regarding the cadet's right 
to cross-examine the witnesses called. After full dis- 
cussion of the case, the secretary reads the allegation to 
the committee and they cast a secret ballot. If the com- 


mittee finds the allegations to have been unsupported by 


De From chi 
Committee is. nok inv 
igainst a cadet. 
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a Board of Officers 


(1) Resignation: In thea ove cadet 
: to resign he will begin 
processing at the direction of Headquarters, USCC. 


(2). Board of Officers: Lf a cadet elects 
to have a Board of Officers appointed to hear his 
case, the Commandant will prepare correspondence 
to the Superintendent requesting that he appoint a 
Board of Officers to investigate the case, Board 
of Officers findings, if adverse and approved by 
the Superintendent, are forwarded to Headquarters, 
Department of the Army, for Final action. The Deputy 
Commandant of Cadets will inform the Cadet Honor 
Committee of the final disposition of the case. The 
Cadet Honor Committee, in turn, will inform the Corps 
of Cadets. 


I 
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In the instant case, the record is silent as to all 
proceedings prior to the convening of the Cadet Honor Committee. 


Additionally, although the proceedings before the Cadet Honor 
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Committee were tape recorded, a record of that hearing has not 


ees: 


been presented to this Court. The only information in the 


record regarding the proceedings before the Honor Committee is 
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da surveying class on Wed. 30 


‘ : ~ Nate ay So a 
Cats Gaines ma st y 


? 210 ei re es 5 ‘ seat Jae 

May [sic]. He S Working On A Concrete design 

project he was unaware Ehat he had 
: oe 


lidsed The class until asked by Rick Anderson, 
his section maycher, where he was. Anderson 
claims That:.Gaines indicated that CPT Hausman, 
his instructor had authorized The absence. CPT 
Hausman denied giving GAINES SUCH AUTHORIZATION. 
Gaines turned in his paper Thurs. morhing. He 
was asked Fri. by CPT Hausman (during the class 
period) why he was absent on Wed. Gaines alleg- 
edly replied That he was “on a concrete field 
trip” er words to That effect. This reply was 
verified by CPT Hausman, & Cdts Johnigan (Sp.), 
Washecheck, and Anderson, all of whom are members 
6f Gdines' surveying class. Cdt. Ward, #-3 honor 
rep, testifies that Gaines told him That a note 
of explanation was put on the paper (which had 
been turned in late) INVESTIGATION revealed 
that no such note exists, the statement was later 
denied by Gaines, 


, and Claims 
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The report continues, 


3. The following allegation was discussed and 
voted upon by the Cadet Honor Committee: 


Cadet Gaines is charged with having violated 
the Cadet Honor Code in that he did on or about 
02 May at West Point attempt to deceive by 
lying. 
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Aeclined to resign and chose to take his case before a 


Board of Officers. The procedures to be followed by a Board 
of Officers are set forth in detail at 32 C.F.R..§519,1-.5. 
Gaines does not challenge the validity of these regulations 
which provide the full panoply of due process rights, incitud- 
ing notice and the right to counsel. What he does challc Sy 
however, is the authority of the Board of Officers to con- 
sider the charge that he lied to Cadet Anderson on April 30, 
1975. In apparent reliance on certain language in Andrews, 
Gaines contends that the Honor Committee is the functional 
equivalent of a grand jury and that a cadet cannot be brought 
before a Board of Officers to answer a charge "not validated" 


by the Honor Committee. He therefore urges that the Board 


of Officers was without authority to consider the charges 
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upport 
mot consider an 
absent a previous finding of “quilt? J the Cadet 
Honor Committee. 
The written record of the proceedings before the 
Cadet Honor Committee reflects that the Committee was never 
i/ 
asked to vote upon the validity of the April 30 allegation. 
the record to support plain- 


titf£'s contention that the Committee's failure to mention 


the April 30 allegation in its findings indicates that that 


17 Although it is likely that the Committee made no finding 

as to the /pril 30th incident because the finding as to the May 

2 lie was sufficient to subject Cadet Gaines to the consequences 
flowing from a finding of violation of the Honor Code, this 
Court's decision is not premised upon such surmise. 
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gation is valid. Not only is there 
vVarlous regulations submitted to the Court which ev 
suggests such a rule, but the uncontradicted affidavit of 


Major Daniel Shimek, the Staff Judge Advocate at West Point, 
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Specifically refutes the existence of such a policy. In 


discussing the submission of a case to the Board of Officers, 


Major Shimek states that in preparing the specification to 
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be presented to the Board (a responsibility of his office), 


he is often required to make 


twO Or miore specific allegations aut of a general 
allegation reported by the Cadet Honor Committee. 
Moreover, at times, these specification may in- 
clude an allegation not originally considered by 
the Committee or considered by the Committee and 
rejected. 
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Affidavit of Major Shimek at 2. In accord with Major Shimek's 
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Of Major Shi 
While there Gan be no doubt that 
ee has become an integral part 
separation process (Andrews, 509 F.2d at 905-06), there 


is nothing to indicate that the Academy has ceded any 


ultimate authority to the Honor Committee; In fact, the 


Regulations for the United States Military Academy (March 
15, 1971) which were promulgated under the authority of 
the Secretary of the Army as provided for in 10 U.S.C. 
§3012 state that a cadet who is subject to separation for 
violation of the Cadet Honor Code. (§12.14) "May, in the 
discretion. of the Superintendent ... be brought before a 


board of officers convened by the Superintendent, or be 
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A aie ls ee on ee 
the above as well as Major wil 


affidavits, this Court is not persuaded that the use of che 


grand jury analogy ‘nm Andrews was in fact a finding by the 


court of appeals that custom and usage had created a situa- 
tion wherein the Cadet Honor Committee was in all respects 
the equivalent of a grand jury. Finally, the Coure would be 
hesitant to infer such a sweeping modification of the pub- 
lished regulations, especially when it involves a curtail- 
ment of the authority of the Board of Officers, a body whose 
authority is specifically provided for in 32 C.F.R. §519,1- 


_§ and the official Regulation of the United States Military 
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be influenced by anything else that may have gone 
(Record at 60). In light of these statements and the 
"presumption of henesty and integrity in those serving as 
adjudicators,” (Withrow v. Larkin, 421 U.S. 35, 47 (1975), 
the Court is convinced that Captain Hayes was able to 
consider the evidence presented to the Board of Officers 
without bias or prejudgment. 

Gaines' challenge to Colonel Buckley, the Presi- 


dent of the Board of Officers, borders on the frivolous. 


First of all, it was not made at the time of the hearing, 


and secondly, the argument that Colonel Buckley's rank and 


January 26, 1976. 


Hy, MWe pontine t, 


JOHN M. CANNELLA =" 
United States District 


Dated: January 12, 1976 
New York, N.Y. 
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Or not the matter 


the Superintendent determines 
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3. The Office of the Staff Judge Advocate analyzes the Cadet Honor Com- 
mittee Report, interviews witnesses and makes such other inquiries 
in order to ascertain whether sufficient evidence exists to 
2ndation to the Superintendent that he convene a Board of Officers to 
westigate an alleged honor violation. Although this office utilizes the 
Cadet Honor Committee Report as a starting point in its review, it is not 


bound by the conclusions of the Cadet Honor Committee in this regard and the 


recommendations are the result of an independent investigation and analysis 


of -11 of the surrounding facts and circumstances. If, as in PlaintifE£'s 
case, this office concludes that evidence of an honor violation or violations 
does in fact exist, then it will forward to the Superintendent the Commandant's 


letter, the Cadet Honor Committee Report and a proposed Letter of Instruction 


DANIEL W. StIMEK 


STALE OF NEW YORK ) 


COUNTY OF ORANGE 


ny 


SIGNED and sworn to before me thisc+ 


4 
day of 
y x Ae 


JANET L. DOW 


Notary Public, State of Mew York 


rarge county) ( 
tate 30, 19.4.7 
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c. An apparent violation of the Cadet Honor Code discovered by an offi- 
cer will be reported to hia lead of Department or Activity, who will in turn refer 
2 matter to the Deputy Commandant of Cadets who will refer it to the Chairman, 


Cadet Tlonor Comniittee. 


5, Procedures: 


a. Cadets determined by the Cadet Honer Committee'to have violated the 
Cadet Honor Code will be immediately escorted to the Officer-in-Charge, USCC, 


b. Officer-in-Charge will: 


“ 


(1) Instruct the cadet to call his parents to advise them of his situation. 


(2) Orient the cadet on his restrictions while in the Transient Barracks 
(Chapter 8, Guard Regulations, USCC, dated 15 June 1970), have the cadet assigned 
to a room, and permit the cadet to return to his regularly assigned room to pick 
up bedding toilet articles, and changes of clothing. 


(3) NotifyS1, USCC, immediately if prior to 2300 hours, at 0800 
hours the following morring fer cadets entering the Transient Barracks 2300 
hours. 


ard of Officers, 
ity Commandant will: 
Review the Honor Committee's report of the case 


(2) Prepare an initial letter to the parents of the cadet advising them 
of the alleged violation of the Cadet Honor Code. 


(3) Ina personal interview with the cadet concerned: 


(a) Inform the cadet of the charge and of the allegations of the Cadet 
Honor Committee. 


(b) Advise the cadet of his rights under Article 31, UCMJ and of his 
right to counsel, 


{c) Insure that the cadet understands the allegation and the options 
of resigning or electing to have the matter considered by a Board of Officers. 
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necessity of convening a Sub-Committee, .The Sub-Committee may be waived 
completely at the discretion of the Chairman of the Coinmittee, and the case 
broucht directly toa Mull C: 


ee =f ~ ¥y Ae | ~, 
Ero rR OC UY primnittee,. 
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2.. The Sub-Committee shall be composed of three voting mémbers; a 
‘Chairman, a Recorder, anda Member. In most cases the Regimental Investigating 
Officer (RIO) of the regiment involved will chair the Sub-Committee. However, at 
the discretion of the Chairman of the Wouor Committee, a RIO from another regi- 
ment may be chosen, or the Vice Chairman of the Honor Committee may chair the 
Sub-Committee. The Chairman of the Sub-Committee shall selett the Member 
frorn among the Regimental First Class Honor Representatives, and a Recorder 
from among the Regimental Second Class Honor Representatives. It will also be 
the duty of the Chairman to select the time and place of the Sub-Committee meet- 
ing, arrange for the appearance of all witnesses and the accused, preside at the 
Sub-Committee meeting and present the case to the Full Honor Committee, if 
necessary. It will be the duty of the Recorder to take complete notes of the 
hearing, compile all statements of the accused and witnesses, and write a final 
report. In the event the case goes to the Full Committee, the Recorder will 
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shall be required to reflect these standards. 
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B. General Procedures, 


1, Full Committee meetings will normally take place in the Comman- 
dant's Conference Room and will be convened at the direction of the Honor Com- 
mittee Chairman, All Honor Representatives are expected to attend each Full 
Committee meeting to insure that each company i3 properly informed as to the 
decisions of the Committee and to provide themselves with the requisite experi- 
ence necded to make the best possible future decisions. 

.2, The accused may decide who (besides Honor Representatives) he 
desires to have attend his full committee hearing. He may discriminate by class, 
regiment or Company only. Persons other than those permitted by the accused, - 
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h. After all witnesses, including the cadet in question, have 
testified and been questioned, the case will be discussed. All relevant 
view anc ssible conflicts in testimony should be brought out 
jiscussion. If at any time the full committe or the presiding 
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FIED RESTGN UNS. 2. A Cadet whe tenders an un lualified i 
resignation from the Military Acad Y Will, upon accéot ance by Headquarters 

Department of the A “mm t 


»e SCparated in accordance wi 
below, 


b Unless 


i otherwise authori x: 2 Cadst who is 
under 21 years of ize fE inclese ‘nt of his parents 
Ov guardian with his letter of resignation, 


cc. A cadet resignat 
Superintendent unti 


PON approval of the 
such time as it is forwarded to Uarters, Department 
of the Army. Thereafter, it ay be withdray 


approval of 
Headquarters, Departinent of the Army, 


d. Each letter of unqualified 
Of Figure 1 to this 


resignat ion will] 
Article, (CS. 6 sep 74) 


16.03. PROCEDURE 


S. FOR COURT-MARTIAL, BOARD OF 


NA! 


OFFICERS , OR RESIGNATION, 


a. A cadet who is subject 
Provisions of Article 12 of this Regulation, excep 
the discretion of the 


0 separation or punitive - 


<tion under the 
g Paragraph 12.16, 
Supe rintendent , t 


ay, in 
be tried by COUIL-Martial if the conduct 


Ceres ere. 
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C5 6 Sept Cinbe r Lo7: 
a Violation a fhe Uniform Code of Wilitary Justice: be 
- > 


Droughe beet, 
r0ard. of officers Onvened by 


eee Hie ne ay 
Superintendent, or be permitted to Te, 


the event of Erial, by: courtomarttal 
With ‘Che provisions of 


the 


Courts—Martia Bo and 


p 


submit 
‘ndations to 


LOTS 


be reduced to 
should then 
submitted 


appropriate, submit a 


‘easonable time, 


a. If permitted by +h: Superintendent , 


a cadet may 
from the Academy aft 


er having been advised of the implications thereof, 


resignation shall be in lieu of trial by court-martial 


Or in lieu of appearance 
before a board of Officers. 1t shail be precessed 


as directed by the Superia- 


Lendent and shall include pertinent information as set forth in Figure 2 to 
this Article, 


©. A resignation under the previsions of this paragr: 


ph may result in 
the issuance Of 4 discharge Certlaticate 


under other than honorable conditions. 
The resignation Will include a statement of counsel, as shown in Figure 2 


f. A cadet may withdraw his tender of resignation upon approval of the 
Pe rintendent until such time as it is forwarded to Headquarters, Department 
the Army. Thereafter, it may be withdrawn only upon the ap, roval of Head- 
wittlers, Depart ment of the Army. 


ty 
é 
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Gib Mcasensnie oe 


cadet who tenders 4 resignation under the prov 
mit statements in hie own behalf, Prio- to } g the 

of resignation, the cadet concerned Will be afford © opportunity 

, 2 


consult with appointed military counsel; or military co his own 


Sonably evailable, or Civilian counsel ae hs OW expense 


All -docume; 


discharge COPEL fi 


ee Certificates issued CO cadets S@parated 


following ty 
norable Dis 
Conditions) pp Form 257A. 
Conditiens — DD Form 
and dischareed wy j € provisions of 


Oo 
1 
H 


L216 and. 1s ' this Regulation 


16.05. RECORD OF DISENROLLMENT. Upon receipt of a request from another 
service for information concerning a cadet disenrolled from the United States 
Military Academy, a Record of Disenrollment, DD Form 785, will be compleied 
by the Superintenden and returned directly to the requesting service. - Gue 
copy of the completed form will be forwarded to the Adjutant General, 
Department of the Army. (C5, 6 Sep 74) 
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that this is sound training for fulure requirements in the Service. Any 


ed to report accurately and completely on 


officer in the Army is expec 
any official matter regardless of any blame which might accrue to 
himself because of it, 


line whether or not it was a 
violation of the Honor Code certain auidelir 


In analyzing a specific act to deter: 


are used. There are two 


criteria which an act must meet to be a violation: 


First, the acc 


i an oe 
live within the spiri 


A «¢ idet's Onor 
hor able co act i 1 
llis revulsion to lying, cl Hing, sl ig or to! ng 
in other cadcts should Le instinctive 
s d, the ised t} e had 4} tent! fo He, cheat, steal, or tol te 
h action on the wrt of other cecdet 
is det 


itis : 
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ut the Honor Code or 
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iis criterion. The simpy:le fa 


rate is sullicient. 


THE CADET HONOR COMMATIEE 


COMPOSILION 


: }: 1 
Committee, which is directly « 


1OF Coc le and 


: 4 
ation of the ] 


of one First C 


snan elected from each company; 


sti- 


itial hearing for each cadet 


sachve inveetiontlion and fete ond impartial 
Wechve inveshganon anda a ial’ ana iWnbaruay 


accused of a violation. 


In order to provide c« n, during March of 


each year, the Third Classmer pany elect their Honor Rep- 


resentatives. At the same time the previou sled representatives 


of the Second Clas 


elect their officers in preparation for the assumption 


of their duties as the Official Cadet Honor Committee when the First 
j the Chairman, Vice 


Class graduates in June. Elec 


Chairman, Secretary and four investigating officers. Replacements 


Sak Meer on a 
Tom which tne Com- 


ie] 


are then elected from each of those companie 
scted. This provis 
epreseniative in each company who is not encumbered by the 


on insures that there is an 


icers were el 
Honor R 


administrative and supervisory duties of the Honor Committee. 
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The Company Henor Representative is the workhorse of the organ- 
ization. He represents the members of his company on the Honor Com- 


mittee in determining whether or not the standards of honor of an 
sed are compatible with the Honor Code. He instructs and or rients 
incoming class during the summer, and all classes during the 
\cademie Year, on the precepts of the Cod e and the workings of the 
ystom. In addition, he keeps his company hoagie concerning mem- 
bers of the Corns found guilty of violations of the Code. we a sense, he 
s sce of honor on the individual company level. He is als 
link between the Company Tactical Officer ik the 
re questions of honor are concerned. In — 
atives are assigned as “liaison representa- 
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tives” specific Academic Departrnents gad to major elements . the 
Do; 


PROCEDURES 
Each cadet, the Corps as a whole, ihe Honor C ommittee, and th 

authorities 1e Military Academy share the grave responsibility He 

honor violation. The er is responsible to report 

come to his attention. The Honor Committee 

e Corps, investigates and determines whether or not the 

> af en ae has a sea transgressed the Honor Code. Procedures 

1embers of the Corps to attend Committee hearings. The pro- 

»wed in handling causes under the Honor Code 

practices, and are known to the entire Corps. 

tigation by a sub-committee of three 

Second, the full Cornmittee conducts 

testify. 

also any class specified by 

2aring and take part in the questioning. 

welve members cre d eee however, to serve as the tribunal on 

any particular case. Voting is secret and a finding of guilty requires 

a unanimous concurrence of the twelve man tribunal. In every case 

the findings ae recomnme daleriel of the Committee are made Picopes to 
the « 
the 


If there be a finding of guilty, the Commandant reviews the case 
with his advisors and with the Chairman of the Honor Committee. He 
then interviews the accused afier advising him of his rights, reminds 
him of the findings and recornmendations of the Committee, and, 
effect, extends him the option of resigning or having his case con- 
sidered by a Board of Officers. The accused is urged to confer with 
his parents and, if he desires, to seek legal advice before he makes 
his decision. 
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Members of the Honor Committee spare no effort to insure a com- 
plete and impartial hearing in an effort to arrive at a just decision. 
[he Committee considers the accused's knowledge of and iunder- 
stancing of the Honor Code and its application to his life at USMA, 


his awareness of the penalty for violating the Cede, his intent, the cir- 


cumstan surrounding the alleg 2d violation, and, in the case of c 
ement, the opportunity he h 
taken of the position of the New Cadet, but he is not excused 


as had for corre whee it. Pay 


m living up to his obligations under the Code merely because of his 
status as a New Cadet. If there is any doubt of the 


ing of the Code, or of his guilt, the Committee 


The essence of the Honor Code --- that a cadet 1 
or steal--has never changed. The Honor Code ‘ is kept 
under constant scrutiny by the H nor Committee which is charged with 
ca mao against the birth of practices inconsistent with the Honor Code. 
Evolutionary changes in the adininistration of the System, but not the 
Code itself, may be expected in the future just as they have occurred 
in the past, us the need arises, to keep the System practical and realistic 


in its application to cadet life. 


The operation of the Honor Code and System is monitored closely 
by the Deputy Commandant of Cadets who avises the Cadet Honor 
Cominittee. His — tion enables him to observe application of the 
System, conduct frequent discussions with the Chairman of the Honor 
Committee, provide guidance to the Cornmittee, and insure that prob- 
lerns are adequately aired a nA hat proposed refinements to the System 
are ich considered. The liaison representative m the Honor 
Committee make informal contacts with the Academic Departments 
and within the Department of Tactics. These contacts provide the op- 
portunity for open discussion of identified or possible problerns. These 
more or less continuing reviews are supplemented by an annual review 
conducted by the Superintendent's Honor Review Committee. This 
Committee, consisting of senior officer members of the Staff and Faculty, 
examines the impact of the Code on the Corps and the general opera- 
tion of the System and its particular application to academic reguire- 
ments and discipline. It should be appreciated that fundamental 
changes in the Honor System are not accomplished by fiat. They re- 
sult from the close, detailed ccllaboration by the Honor Commitice, the 
Commandant of Cadets, and the Superintendent. 


one 
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CHT HAYES: 


CPT HAYES: 


RC; 


CPT HAYES: 


RCS 


CPT HAYES: 


RC: 


CPT HAYES: 


OF 


CPT HAYES: 


RC; 


CPT BAYES 


particular close association with any cadets. 
So you were a tactical officer for two years? 
Right. 

Of what company? 

C2. 


Did this experience leave you with any inclinations about 
the honor code as it presently exists, fecling that it was 
teo strictly enforced or too loosely enforced? 


I think in, you know, in any given case you might have a 
particular feeling one way or another. As a tactical officer 

if you turned in a case and the honor committee voted a different 
way on the case than you thought, then you might have a feeling 
but that doesn't mean that you don't - - - you don't abide by 
their decision or you don't accept it. In the final analysis 
something came up that you were unaware . But I have 


no'= - — I have nething that would lead me ¢t elieve that the 


honor committee is not doing its job or the honor in any way 
is particularly different than when I was a cadet. 


you have the occasion to turn anyone in on an honor violation? 
it again? 

you ever turn anyone in on an honor violation as a cadet? 

IT have. 


Were those allegations sustained by the cadet honor committee 
Ch == 


l've had some of both. 


Was there any resentment on your part when it was not - 
sustained? 


Would you have resentec had the cadet honor committee found 


an individual and > board of officers acquitted him? 


HAYES: No. 


Were you ever aware of any resentment in your company 
concerning —- - - 
CHI. HAYES: Of an officers board reversine a - - = 


Right. 


HAYES: I never had a particular cadet in my company who appeared 
before an officers board. I've had cadcts in the repiment 
but I'm not aware of any resentment on the part of the cadets. 


SEE PLY TR Ep: aT on meh 


You stated that - - - you used the phrase of an officers 
board reversing the honor board. So then you do feel like there 
is some weight to be attached to the honor board proceedings? 


— 
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CPT HAYES: Ok, yes, certainly. I think there has to be a certain amount 
of weight attached to it in the sense that the cadets found 
the cadet - - - The honor comaittee, ‘n their estimation found 
the cadet guilty of violating the honor conde. That does not 
have a particular impact on the proceedings that take place in 

an officers board, but - - - The rules of evidence are 

different and - - - And I've seen cases go both ways and generally 

Speaking I never know one way or another why the case went 


whichever way it went. I had no real gut feelings on it. 
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But you would say that the fact that he was found by the cadet 
honor committee is a consideration that would be in your 
mind today? 

CPT HAYES: Well, I don't think that you can - - - if you were talking 
about the way that I would come up with a vote, no. But I 
think that a cadet would not appear before a board of officers 
if he had not have been found guilty by the honor cormittee 
and, therefore, I say it has to have an impact of some sort, 
psychological or whatever. If it's a hard fact; cold fact, no. 


en that a vote to acquit today would be 


You would consider the 
adet mittee determination? 


a Yeversal of the c 
Yes. 
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major Crissman from ESE” 
Engineering or Captain Mausman from ES&GS” 


Do you know either] 
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PROCEEDINGS OF THE BOARD OF OFFICERS 


This hearing will come to order, 


Cadet Keith Gaines, this is a board of officers called 

to determine whether you, Cadet Gaines, did violate the 
cadet honor code on or about 30 April 1975 and on or about 
2 May 1975, : 

Let the record show that this hearing commenced at 0859 
hours, on the 29th of May. 


ir, I believe that's the 30th. 
30 May, I'm sorry in the hearing room in the Department 
i) 29 5 t 
of Law at West Point, New York. 


on A pen de Se ame a eet eRe by 
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Gaines you may, if you desire, employ counsel in 
2 1D ’ : ; ( 
-his hearing. Do you desire counsel? 


RESP s 
PRES: 
am represented. 


Do you desire as your counsel Captain Bishop who has been 
appointed to represent you? 


RESP: Ves, Six, Ido, 

PRES? The reporter will be sworn. 
(The reporter, Joyce G. Shea, was sworn by the recorder.) 
The boerd is appointed by Letter Orders Number 501, dated 
28 May 1975, Headquarters United States 


West Point, New York, 


furnishe 


Hilitary Acadany ; 
Copies of these orders have been 
d to each wenber of the board, respondent's counsel, 


e reading 


gf 
By) o 
and the respendent. Request permission to omit th 


SS 


of the Grders, Sir: 


Permission granted 


of 


’ 


Intreduct ion 


Counsel 
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All of the members of the board named in the appointin; 
orders are present. 


At this time, Sir, I request the appointing orders be 


attached to the proceedings and marked as Exhibit 1, 


‘ 
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The orders will be so marked and attacied. 


The general nature of the hearing is as follows: 

the truth of and enter findings upon the following alle 

that Cadet Keith D. Gaines, Company E-3, Class of 1] 

States Corps -of Cadets, is alleged to have violated Sah t 
honor code in that he did, at West Point, New York, on or abu: 
30 April 1975, lie. by stating to Cadet Richard Andexso. ae 
he had been excused fron attending his surveying class by 
instructor, Captain William Hausman, when in fact, he had 
been so excused, and on or about 2 Mey 1975, 118 by statins + 
Captain William Hausman that he was On a concrete class fie] 
Crip on’ 30 April s197s when in fact he was not. 
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At this time:I offer into evidence what has been marked as 
Exhibit. 2, @ letter, Headquarters United States Military 
Acadeny, Special Instructions to the Board, addressed to 
Colonel Buckley, a copy of which is before each member of 
the board, the respondent, and respondent's counsel. 


Does the respondent have any objections? 
The respondent has no cbjection,. 
The letter will be.attached to the board proceedings 


as requested. 


Does the respondent desire to challenge any member of 
board for cause? 


2 Pema es ae lle eh OA a el SS, 


oman ks 


Sir, at this time the respondent asks permission to voir dire 
the members to ascertain if there are any srounds for .chatl: 
fer cause. We would also OSk that the voir dire be condcuctud 
individually with the president or the senior member of the 
board remaining and the other members excused during the voir 
dire. 


en adn A Wt rte Nah ae 


PRES: Request: sranted, Will you gentlemen.- = =the would you care 
to have stay-firsr? 
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Your recommendations are approved. 


e. Cader Keith 2, Gaines Wit be acparated from the United Stores 
Military Academy, transferred to the United States Army Reserves in 
an enlisted status, and immediately ordered to active duty for three 
years as an E~-4. : 


= Peres 


BY ORDER OF THE SECRETARY OF THE ARMY: 


a 
LCL 


EDWARD ous 
Maior General, USA 


or. 
iW mmiupder 
Acting Coma 
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